
#6 -  Subordination Nightmare - Scenario of Security Lend Finance Company  
  

 The We-Sel l  Property Company is  approached by Trust-Us Developers who of fer to buy 6 acres of  We-
Sel l ' s  pr ime downtown rea l  estate.  Trust-Us exp la ins that  they have p lans to bui ld  "Downtown Center ,"  a beaut i -
fu l  complex of  h igh-end reta i l  and commerc ia l  tenants.     

 Trust-Us of fers We-Sel l  $3,000,000.00 for  the land on the fo l lowing terms: $500,000.00 cash and se l ler 
carry back a Deed of Trust of  $2,500,000.00.  This  Deed of  Trust wi l l ,  of  course, have to be subord inated to a 
construct ion deed of t rust for approximate ly $20,000,000.00.  Trust-Us te l ls  We-Sel l  the completed project wi l l  be 
worth "a for tune" and,  the construct ion lender wi l l  monitor the construct ion.   
 

 We-Sel l  agrees to these terms on the fo l lowing condit ions: -Construct ion loan may not exceed 
$20,000,000.00 -Interest  rate may not exceed Pr ime +2% -A l l  construct ion loan funds must be used so le ly for 
the development of  th is  project  and are to be contro l led by the construct ion lender .     

 A deed of  trust in favor of We-Sel l  is  executed by Trust-Us and a r ider is  at tached which sets for th the 
automat ic  subord inat ion provis ion and i ts  condit ions.     

 Short ly thereafter ,  Trust-Us f inds construct ion f inanc ing with Secur i ty-Lend F inance Company.  The con-
struct ion loan is  negot iated for  a f i r s t  deed of  trust  of  $18,000,000.00 at  Pr ime Rate +2% interest .  Secur i ty-Lend 
sends i ts  deed of t rust to the t i t le  company and requests an ALTA Loan pol icy showing i ts  l ien in f i r st  pos i t ion 
based on the automat ic  subord inat ion provis ion in the We-Sel l  deed of  trust .     

 The t i t le  of f icer  rev iews the We-Sel l  deed of trust and sees that the amount of construct ion f inanc ing 
and interest  rate comply with the condit ions set  for th in the r ider .  The t i t le  of f icer  however  requires that  We-Sel l 
execute a standard CLTA form Subord inat ion Agreement.  We-Sel l  agrees and s igns the CLTA form but adds lan-
guage that  the subord inat ion is  condit ioned upon a l l  construct ion funds being used so le ly for  development of  the 
"Downtown Center" project  and that  the construct ion lender  wi l l  contro l  d isbursements.  
  

 The t i t le  of f icer  rejected the document stat ing that  he wi l l  insure only i f  an unaltered CLTA form Subor-
d inat ion is  used. We-Sel l  compl ies,  the t ransact ion c loses and the construct ion lender funds the ent i re loan 
amount to Trust-Us.    

 After three months, no work has begun on the project and We-Sel l  tr ies to contact Trust-Us.  Their  te le-
phone has been d isconnected and i t  appears that they have d isappeared with a l l  of  the construct ion funds.    

 We-Sel l  rece ives a Not ice of Default  from Secur i ty-Lend F inance Company and immediate ly reta ins an 
attorney to f i le  an act ion to enjo in Secur i ty-Lend 's  forec losure.  We-Sel l  c la ims that  the subord inat ion is  inva l id 
because a l l  of  i ts condit ions that were set out in the r ider  at tached to the ir  deed of  
t rust  were not met.  We-Sel l  argues that  i ts  condit ions to subord inat ion conta ined on 
the r ider  put Secur i ty-Lend "on not ice" of  those condit ions,  depr iv ing Secur i ty-Lend 
f rom their f i r s t  pr ior i ty pos i t ion as the t i t le  company had insured.     

 Secur i ty-Lend tenders i ts  defense to the t i t le  company,  who is  p leased to see 
that  the ir  t i t le  of f icer  required an unaltered CLTA form subord inat ion agreement.    

 In l i t igat ion,  with the t i t le  insurer  defending Secu-
r i ty-Lend,  i t  is  u l t imate ly determined that the subord ination  
language in the CLTA subord inat ion form c lear ly provides 
that  i t  supersedes a l l  pr ior  agreements regard ing subord ina-
t ion of  the deed of t rust . Secur i ty-Lend is  in f i r st pos i t ion as 
i t  intended and as i t  was insured.   
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Protect Your Most Important Investment 

Tit le insurance protects your property against the past as wel l  as the future. A 

pol icyholder is  protected against chal lenges to r ightfu l ownership of real property, 

chal lenges that ar ise from circumstances of past ownerships. Each successive owner 

br ings the possibi l i ty of t i t le chal lenges to the property. When you purchase real 

property, rely on us to protect your interests. You’ l l  be insured by a company backed by 

more than 150 years of successful t i t le operat ions. 
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